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ARGUMENT 

THE DISTRICT COURT PROPERLY REFUSED TO DISMISS THE 
CHEMICAL WEAPONS COUNTS OF THE INDICTMENT. 

Having sought review of this Court's prior 

decision in the Supreme Court in order to pursue a Tenth 

Amendment claim, appellant Carol Bond now switches horses to 

argue for a novel construction of 18 U.S.C. § 229 that she 

claims would not cover her repeated attempts to poison 

Myrlinda Haynes with highly toxic chemicals. Bond's new 

statutory construction argument fails because it ignores the 

plain language of the statute as well as the overarching 

aims of the treaty that led directly to enactment of the 

statute. As this Court previously held, in a portion of 

this Court' s opinion that Bond did not challenge in the 

Supreme Court, Bond's conduct was squarely prohibited by 18 

U.S.C. § 229. See United States v. Bond , 581 F . 3d 128, 139 

(3d Cir. 2009) (^^Bond's actions . . . clearly constituted 

unlawful possession and use of a chemical weapon under 

§ 229"), rev'd on other grounds , 131 S. Ct. 2355 (2011). 
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Bond now spends only a few pages (SBr. 47-51)^ 
arguing that the Chemical Weapons Statute, as properly 
construed according to its plain language, violates the 
Tenth Amendment,^ and this now secondary claim fails on the 
merits given Congress's broad authority to enact laws 
''^necessary and proper for carrying into Execution" both the 
Commerce Clause and the Treaty Power. U.S. Const, art. I, 
§ 8, cl . 18. Bond's repeated reliance (SBr. 14, 35-37, 45- 
46) on a case interpreting the commerce element of the 
federal arson statute, Jones v. United States , 529 U.S. 848 
(2000) , has no relevance here because Jones did not involve 
a comprehensive scheme to regulate interstate and foreign 
commerce, unlike the Controlled Substances Act at issue in 
Gonzales v. Raich , 545 U.S. 1 (2005), and the Chemical 
Weapons Statute at issue here. Moreover, Bond's Treaty 
Power arguments are squarely foreclosed by Missouri v. 



^ Bond' s "Opening Supplemental Brief" submitted in the 
current remand proceeding is designated as ''^SBr." 

^ In her supplemental brief. Bond only addresses her 
as-applied challenge to the constitutionality of Section 
22 9, see SBr. 47, 51, even though, from the outset, she has 
pursued a broad facial attack on the statute in addition to 
an as-applied challenge. See App. 42, 53. 
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Holland , 252 U.S. 416 (1920), binding precedent that Bond 
cannot escape. This Court should therefore affirm the 
district court' s denial of Bond' s motion to dismiss the 
chemical weapons charges against her and affirm her 
conviction and sentence. 

A. Bond Violated The Chemical Weapons Statute . 

Invoking the doctrine of constitutional avoidance. 
Bond maintains (SBr. 33, 38) that this Court should avoid 
the question whether the Chemical Weapons Statute exceeds 
the scope of Congress's constitutional powers by 
artificially construing it to exclude from its ambit all 
"non-warlike" uses of chemical weapons, including the use of 
such chemicals for assaults committed by private individuals 
or for other "malicious purposes." SBr. 38, 42, 48. 
Although the doctrine of constitutional avoidance "is useful 
in close cases," Chapman v. United States , 500 U.S. 453, 464 
(1991) , it "is not a license for the judiciary to rewrite 
language enacted by the legislature." Id. (citation 
omitted) . The mere fact that a statute has been challenged 
on constitutional grounds does not alter this Court's 
obligation to "begin with the language employed by Congress 



-3- 



Case: 08-2677 Document: 0031 1 0686068 Page: 1 0 Date Filed: 1 0/1 4/201 1 



and the assumption that the ordinary meaning of that 
language accurately expresses the legislative purpose." 
United States v. Albertini , 472 U.S. 675, 680 (1985) 
(citation omitted) ; see also United States v. Monsanto , 4 91 
U.S. 600, 611 (1989) (same). In the absence of genuine 
doubt about the meaning of a statute, the doctrine of 
constitutional avoidance is unavailable. United States v. 
Grier , 475 F.3d 556, 567 n.7 (3d Cir . 2007) (en banc). 

In this case, the language of the Chemical Weapons 
Statute leaves no room for doubt that Congress intended it 
to embrace any use of a toxic chemical as a weapon, 
regardless of whether the activity is undertaken by a group 
for "warlike purposes" or -- as is the case here -- by an 
individual bent on vengeance. As Bond acknowledges (SBr. 
38) , the Chemical Weapons Statute defines "chemical 
weapon[s]" to include "[a] toxic chemical and its 
precursors, except where intended for a purpose not 
prohibited under this chapter as long as the type and 
quantity is consistent with such a purpose." 18 U.S.C. 
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§ 229F(1) (A) The phrase "purposes not prohibited by this 
chapter" is defined in Section 229F(7) (A) to include 
"peaceful purposes." That phrase, in turn, is defined to 
mean "[a]ny peaceful purpose related to an industrial, 
agricultural, research, medical, or pharmaceutical activity 
or other activity." 18 U.S.C. § 229F(7)(A). 

As Bond concedes, the concise statutory definition 
of "peaceful purposes" virtually forecloses the argument 
that the statute's prohibitions are of "problematic 
breadth," see SBr . 39, and indeed this Court has already 
held that, while the terms defining "peaceful purposes" are 
"certainly broad," "they are [not] vague as applied to 
Bond's actions." Bond, 581 F.3d at 139. Contrary to Bond's 
claim, the statute's specific enumeration of "peaceful" uses 
leaves no room for her argument, based on selective 
dictionary definitions of the term "peaceful," that the 
statute permits the use of toxic chemicals for individual 



The term "toxic chemical" "means any chemical which 
through its chemical action on life processes, can cause 
death, temporary incapacitation or permanent harm to humans 
or animals." 18 U.S.C. § 229F(8). Bond does not dispute 
that the chemical substances at issue in this case qualify 
as "toxic chemicals" under this definition. SBr. 38-39. 
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assaults or for similar ''^malicious" purposes.^ Nor does the 
plain language of the statute provide any basis for adding a 
phantom exemption for "non-warlike" conduct not adopted by 
Congress. See SBr . 42. 

Bond tries to prop up her attempt to rewrite the 
plain language of the statute by claiming, incorrectly, that 
her rewrite is in line with the "overarching purpose" of the 
Chemical Weapons Convention,^ which she maintains is to 
inhibit the use of chemical weapons by states that have 
ratified the Convention and "warlike actions" of a similar 



Bond' s argument also derives no support from the 
fact that the definition of "peaceful purposes" in Section 
229F(7) (A) includes the catch-all phrase "or other 
activity." The statutory canon of ejusdem generis provides 
that "[w]here general words follow specific words in a 
statutory enumeration, the general words are construed to 
embrace only objects similar in nature to those objects 
enumerated by the preceding specific words . " Tavarez v. 
Klingensmith , 372 F.3d 188, 190 (3d Cir. 2004), quoting 
Circuit City Stores, Inc. v. Adams , 532 U.S. 105, 114-15 
(2001); see also Varity Corp. v. Howe , 516 U.S. 489, 511 
(1996) . The phrase "malicious use" cannot possibly be 
construed to be similar in nature to the preceding 
permissible uses in the list so as to fall within the scope 
of the catch-all phrase in the statute. 

^ See Convention on the Prohibition of the 
Development, Production, Stockpiling and Use of Chemical 
Weapons and on Their Destruction ("Chemical Weapons 
Convention" or "Convention"), S. Treaty Doc. No. 103-21, 
Jan. 13, 1993, 32 I.L.M. 800. 
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magnitude undertaken by terrorist groups. See SBr. 40-43. 
''^[T]he short answer is that Congress did not write the 
statute that way." Russello v. United States , 4 64 U.S. 16, 
23 (1983). Where ''^the statutory language is unambiguous, in 
the absence of a clearly expressed legislative intent to the 
contrary, that language must ordinarily be regarded as 
conclusive." United States v. Turkette , 452 U.S. 576, 580 
(1981) (internal quotation marks and citations omitted) ; 
see, e.g. , Lawrence v. City of Philadelphia , 527 F.3d 299, 
317 (3d Cir. 2008) ("The plain meaning of the text should be 
conclusive."). In this case, nothing in the plain language 
of the Chemical Weapons Statute supports Bond's assertion 
that its application must be confined to "warlike" conduct 
undertaken by an entity similar to a nation-state. 

In any event, even if this Court decided to rely 
on the overarching purposes of the Chemical Weapons 
Convention to inform its construction of the statute, the 
Convention clearly and explicitly imposes an obligation on 
states that have ratified the treaty not just to abandon the 
development, production, and use of chemical weapons, but 
also to "[p]rohibit natural and legal persons anywhere on 



-7- 



Case: 08-2677 Document: 0031 1 0686068 Page: 1 4 Date Filed: 1 0/1 4/201 1 



[the] territory [of a Party to the Convention] or in any 
other place under its jurisdiction . . . from undertaking 
any activity prohibited to a State Party." Chemical Weapons 
Convention art. VII, § 1(a) (emphasis added). Such activity 
plainly includes the use of a chemical weapon by a "natural 
person" such as Bond. Id. art. I, f 1(b) . Nothing in the 
Convention confines such "use" to "serious conduct ... if 
undertaken by a signatory state," as Bond maintains. See 
SBr . 40. For example, if a government used toxic chemicals 
in an effort to injure its own citizens (or those of a 
foreign country) in the manner that Bond used them, the 
government' s conduct would plainly run afoul of the 
Convention. Given that the Convention prohibits to 
individuals any acts "prohibited to a State Party," Bond's 
conduct is clearly covered as well. 

Moreover, as the government explained in its 
earlier brief (Gov't Supp . Br. 25-26), the Convention seeks 
not only to prevent the use of chemical weapons as a mode of 
warfare, but also to promote the legitimate commerce in 
chemicals and the exchange of information relating to them. 
As the Parties to the Convention recognized, the 
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accomplishment of these objectives requires not only that 
states refrain from employing such chemicals as weapons, but 
also that they impose similar restrictions on individuals 
under their jurisdiction. See Chemical Weapons Convention 
art. VII; id. pmbl . 1 10. 

Given the full scope of the Convention' s 
objectives, it is not surprising that Congress defined the 
term "person," as used in 18 U.S.C. § 229(a), quite broadly 
to include "any individual , corporation, partnership, firm, 
association ... or other entity located in the United 
States." 18 U.S.C. § 229F(5) (emphasis added). Nothing in 
this definition suggests that Congress intended to exclude 
from the reach of the statute individuals, such as Bond, who 
employ a chemical weapon to try to harm another individual , 
or that Congress intended to confine its scope to "terrorist 
groups" that are capable of engaging in "warlike" military 
operations "in ways analogous to signatory states." See 
SBr. 40-41, 43. 

Bond tries to justify confining the class of 
"non-state" actors embraced by Section 229 to terrorist 
groups by noting that 18 U.S.C. § 2332b (g) (5) (B) (i) , which 



-9- 



Case: 08-2677 Document: 0031 1 0686068 Page: 1 6 Date Filed: 1 0/1 4/201 1 



defines the term "Federal crime of terrorism," includes 
Section 229 as one of a long list of federal crimes that can 
be a '*^crime of terrorism." See SBr . 41. That designation, 
however, has no bearing whatsoever on the class of persons 
or the nature of activity governed by Section 229 which, 
standing alone, contains no reference to terrorism or any 
jurisdictional limitation based thereon. Cf . 18 U.S.C. 
§ 2332 (d) (prohibiting extraterritorial homicide and other 
physical violence against U.S. nationals for terrorist 
purposes) . The Chemical Weapons Statute only becomes a 
"Federal crime of terrorism" when a violation of the statute 
is "calculated to influence or affect the conduct of 
government by intimidation or coercion, or to retaliate 
against government conduct" -- facts that have never been 
alleged here. See 18 U.S.C. § 2332b(g) (5) (B) (i) . In short. 
Bond' s assertions that "Congress drafted the statute to 
focus on terrorism" (SBr. 41), and that "Section 229 
declares that violators have committed a ^Federal crime of 
terrorism'" (SBr. 53), are incorrect. 

Finally, the rule of lenity lends no support to 
Bond' s argument that the phrase "peaceful purposes" should 
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be confined in its scope to "warlike" behavior among 
entities akin to signatory states and not construed to reach 
malicious individual conduct of the type that resulted in 
her conviction. See SBr . 36-37, 48. As the Supreme Court 
has repeatedly explained, "[T]he touchstone of the rule of 
lenity is statutory ambiguity." Abbott v. United States , 
131 S. Ct. 18, 31 n.9 (2010) (citation omitted). Thus, the 
rule "only applies if, after considering text, structure, 
history, and purpose [of the statute], there remains a 
grievous ambiguity or uncertainty in the statute, such that 
the Court must simply guess as to what Congress intended." 
Barber v. Thomas , 130 S. Ct. 2499, 2508-09 (2010) (internal 
quotation marks and citations omitted) . See , e.g. . Staples 
V. United States , 511 U.S. 600, 619 n.l7 (1994) (the rule 
"is reserved for cases where, after seizing every thing from 
which aid can be derived, the Court is left with an 
ambiguous statute") (internal quotation marks, brackets, and 
citation omitted) . In this case, neither the key 
definitional provisions governing the scope and application 
of the Chemical Weapons Statute nor the treaty provisions 
they are designed to implement leave any doubt as to 
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Congress's intent, or any reason to construe them in the 

artificial manner Bond suggests. 

B. The Chemical Weapons Statute Is a Valid 
Exercise of the Commerce Clause Power. 

This Court need not adopt Bond' s artificial and 

unsustainable construction of the Chemical Weapons Statute 

in an effort to avoid the constitutional issue Bond 

previously pursued so vigorously because, as the government 

explained in its opening supplemental brief (Gov't Supp . Br. 

20-36), 18 U.S.C. § 229 falls squarely within Congress's 

power to regulate interstate and foreign commerce in toxic 

chemicals under the Commerce Clause. While Bond's opening 

supplemental brief does not directly address Congress's 

power under the Commerce Clause to enact Section 22 9, a 

centerpiece of her constitutional argument is her repeated 

insistence that the present case involves "a purely local 

domestic dispute" (SBr. 16), ""^purely local conduct" (SBr. 

20), "'purely local matters" (SBr. 23 n.2), "'local crimes" 

(SBr. 27) , "local domestic assaults" (SBr. 29) , and "purely 

local criminal activity" (SBr. 52) . Bond's claim that the 

Chemical Weapons Statute is constitutionally infirm because 
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it reaches "purely local conduct" ignores settled Commerce 
Clause case law. 

As the government explained in its earlier brief, 
Gonzales v. Raich , 545 U.S. 1 (2005), leaves no doubt that 
the Commerce Clause empowers Congress to regulate the 
intrastate manufacture, acquisition, and use of a commodity 
as a rational means of regulating interstate commerce in 
that product. Id . at 25-2 6. Indeed, the Raich decision 
identified three statutes indistinguishable from the 
Chemical Weapons Statute -- the Biological Weapons Statute, 
18 U.S.C. § 175(a); the Nuclear Materials Statute, 18 U.S.C. 
§ 831; and the Plastic Explosive Statute, 18 U.S.C. § 842 (n) 
-- as examples of laws that appropriately prohibit certain 
intrastate activity as a rational means of regulating 
interstate commerce. See Raich, 545 U.S. at 26 n.36. 
Decisions such as Raich make clear that Congress had ample 
power under the Commerce Clause to prohibit the intrastate 
possession and use of chemical weapons as a means to 
regulate interstate and foreign commerce in toxic chemicals. 

Bond's ""^purely local" argument ignores not only 
the potential aggregate effects of individual conduct. 
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contrary to basic Commerce Clause principles, but also the 
fact that a significant purpose of the Chemical Weapons 
Convention was to promote free trade in commercially 
available chemicals as well as international cooperation and 
the exchange of scientific information concerning such 
chemicals. The Parties to the Convention, including the 
United States, agreed that a prohibition against the use, 
production, acquisition, or stockpiling of chemical weapons 
by individuals was necessary to achieve these objectives. 
See Chemical Weapons Convention art. VII; id. pmbl . 1 10. 
In fulfilling its obligations under the Convention by 
enacting the Chemical Weapons Statute, Congress's 
prohibition on such "local" activity bore a rational 
relationship to the objective of fostering international 
trade in chemicals. Moreover, Congress's failure to enact 
such prohibitions could well have spawned uncoordinated 
restrictions on foreign trade in chemicals outside the 
framework of the Convention. See Gov't Supp . Br. 28-29. 

Under either of these Commerce Clause rationales, 
it was utterly inconsequential whether Bond's acquisition, 
transmission, and use of toxic chemicals as a weapon was, in 
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her view, "'^a purely local matter." The statutory 
prohibition was reasonably related to fostering interstate 
and foreign commerce in chemicals by prohibiting the 
acquisition, possession, and use by individuals of toxic 
chemicals as weapons at any place in the United States. The 
statute therefore bears a rational relationship to the 
regulation of interstate commerce in such substances. Thus, 
like the Controlled Substances Act and the other statutes 
cited with approval in Raich , the Chemical Weapons Statute 
both inhibits the illegal market in toxic chemicals and 
protects the legal market in them.^ 



To further buttress her claim that Section 229 
should not be construed to reach "purely local" criminal 
acts involving the use of a chemical weapon. Bond notes that 
the statute authorizes imposition of the death penalty when 
death results from a violation. SBr . 27; see 18 U.S.C. 
§ 229A(a) (2) . Bond maintains that the imposition of the 
death penalty is a "core sovereign prerogative of the 
States" and that consequently it would have been unlikely 
that Congress would have usurped control over that 
prerogative. SBr. 27-28, 37. Given Congress's broad power 
under the Commerce Clause to regulate criminal use of toxic 
chemicals, as described above, Bond provides no authority 
that would restrict Congress's ability to prescribe 
appropriate penalties for violations, including the death 
penalty in circumstances otherwise permitted by the 
Constitution. Bond's case, of course, does not involve the 
death penalty. 
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The Supreme Court's decision in Jones v. United 
States , 529 U.S. 848 (2000), which Bond cites repeatedly 
(SBr. 14, 37, 45-46), is not to the contrary. In Jones , the 
Court addressed 18 U.S.C. § 844(i), which prohibited arson 
of a building "used in interstate or foreign commerce or in 
any activity affecting interstate or foreign commerce . " The 
Court held that the arson statute was inapplicable to a 
building used as a private residence and not related to any 
commercial endeavor. The Court focused on the precise 
language of the arson statute, identifying the phrase 
" ^used' in . . .an activity affecting commerce" as its key, 
operative phrase. 52 9 U.S. at 854. The Court concluded 
that the word "use" requires proof of "active employment for 
commercial purposes, and not merely a passive, passing, or 
past connection to commerce." Id. at 855, citing Bailey v. 
United States , 516 U.S. 137, 143, 145 (1995). Thus, the 
mere receipt of natural gas, a mortgage, or an insurance 
policy was insufficient to qualify a private dwelling as a 
building "used" in activity affecting interstate commerce. 
Jones, 529 U.S. at 856. 
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Jones lends no support to Bond' s claim that this 
Court must similarly construe Section 229(a) to exclude 
local crimes. The Jones decision rests on the specific 
language of the federal arson statute, which makes it plain 
that the structure involved in the arson must be actively 
employed in interstate commerce. Section 229 contains no 
such statutory language limiting its reach. Moreover, the 
basis for the exercise of the Commerce Clause power in 
Section 229 is entirely different. The arson statute rested 
on the requirement that the building, itself, be an 
instrumentality of commerce - a condition that was not 
satisfied in Jones . See Jones , 529 U.S. at 854 (noting that 
the "property must itself have been used in commerce or in 
an activity affecting commerce") . In the context of Section 
22 9, the foundation for the prohibition on individual 
possession and use of chemical weapons under the Commerce 
Clause is that such a prohibition is part of a broader 
scheme designed both to enhance commerce in chemicals and to 
regulate their interstate production, use, and disposition. 
For these reasons, Raich's constitutional analysis, and not 



-17- 



Case: 08-2677 Document: 0031 1 0686068 Page: 24 Date Filed: 1 0/1 4/201 1 



Jones's statutory analysis, provides the controlling 

framework for decision in this case. 

C. The Chemical Weapons Statute Is a Necessary 
and Proper Effectuation of the Treaty Power . 

In the event this Court finds it appropriate to 
address Bond's Treaty Power arguments, they also fail for 
the reasons set forth in the government's earlier brief . ^ 
Bond claims that Congress exceeded the permissible bounds of 
the Necessary and Proper Clause when it enacted Section 229, 
and she argues that this exercise of Congress's Necessary 
and Proper authority offends the Tenth Amendment to the 
Constitution and any structural limits it embodies. See 
SBr. 18-21, 50-51. The arguments that Bond raises have been 
rejected by the Supreme Court (as well as other courts of 
appeals) , and this Court is therefore bound to reject her 
arguments as well . 

As explained in the government's earlier brief 
(Gov't Supp . Br. 45-48), when Congress enacts legislation 



As the government explained in its opening 
supplemental brief, because Congress's Commerce Clause 
authority to enact the Chemical Weapons Statute is clear, 
this Court need not address the alternative Treaty Power 
basis for the statute. 
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pursuant to the Necessary and Proper Clause to implement a 
valid treaty, all that is required is that the implementing 
legislation bear a rational relationship to the treaty. See 
United States v. Lue , 134 F.3d 79, 84 (2d Cir . 1998) (^MT]he 
^plainly adapted' standard requires that the effectuating 
legislation bear a rational relationship to a permissible 
constitutional end."). Indeed, "the relevant inquiry" in 
examining the validity of legislation under the Necessary 
and Proper Clause, as the Supreme Court recently reiterated 
in United States v. Comstock , "is simply whether the means 
chosen are reasonably adapted to the attainment of a 
legitimate end under the [subject] power." 130 S. Ct. 1949, 
1957 (2010) (internal quotation marks and citation omitted) . 
The word "necessary" of course does not mean "absolutely 
necessary." United States v. Belfast , 611 F.3d 783, 804 
(11th Cir. 2010), quoting Comstock , 130 S. Ct. at 1956; see 
also Holland , 252 U.S. at 432 ("If the treaty is valid there 
can be no dispute about the validity of the [implementing] 
statute under Article I , § 8 , as a necessary and proper 
means to execute the powers of the Government") . Thus, 
Bond' s claim that the statute is not necessary and proper 
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because it ''^goes beyond what is necessary to implement the 
treaty," SBr . 47, is plainly inconsistent with the Supreme 
Court's long-standing articulation of the appropriate test. 

When Section 22 9 is evaluated against the 
necessary and proper standard that courts actually apply. 
Bond' s assertion that the Chemical Weapons Statute contains 
language different in some minor respects from the 
corresponding language of the Convention becomes entirely 
irrelevant. The slight differences identified by Bond, see 
SBr. 48, are overstated and, in any event, entirely academic 
in the context of this case. The offense of possession is 
plainly encompassed within the terms ''^acquire" and "retain," 
both of which are expressly covered by the Convention. See 
Chemical Weapons Convention art. I, § 1(a); see also S. 
Exec. Rep. 104-33, at 2 ("[t]he goals of the [Convention] 
are to eliminate the possession of chemical weapons, to 
reverse chemical weapons proliferation, and to preclude any 
future use of these weapons") (emphasis added) . Further, 
Bond entered a plea of guilty to the full range of offenses 
punishable under the statute, including transferring and 
using a chemical weapon, see App . 8, terms that are found in 



-20- 



Case: 08-2677 Document: 0031 1 0686068 Page: 27 Date Filed: 1 0/1 4/201 1 



both the Convention and the implementing statute. It is 
therefore inconsequential whether, as to Bond, the 
additional statutory offense of possession was also within 
the ambit of the Convention. ° 

Bond' s assertion that the Chemical Weapons Statute 
exceeds what is necessary and proper to implement the 
Convention because Congress could have left implementation 
of Article VII of the Convention to the states is also 
without merit. See SBr . 48-50. There is no doubt that the 
Necessary and Proper Clause must afford Congress sufficient 
discretion to decide how best to execute the powers set 
forth in the Constitution. See McCulloch v. Maryland , 17 
U.S. (4 Wheat.) 316, 421 (1819) (explaining that the 
''^constitution must allow to the national legislature that 
discretion [] with respect to the means by which the powers 
it confers are to be carried into execution") ; Lue, 134 F . 3d 
at 84 (emphasizing "the need to preserve a realm of 
flexibility in which Congress can carry out its delegated 



In claiming that the statute is unconstitutional as 
applied to her. Bond repeatedly focuses on aspects of the 
statute, such as the death penalty provision, that are not 
relevant to the facts of her case. 
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responsibilities"). See also Belfast , 611 F.3d at 805 
(finding that Congress's power under the Necessary and 
Proper Clause ''^is nowhere broader and more important than in 
the realm of foreign relations") . It was well within 
Congress's discretion under the Necessary and Proper Clause 
to conclude that a rational approach to ensuring the United 
States' s compliance with the Convention was to create a 
uniform federal criminal offense, rather than to do nothing 
and to hope that the states would enact 50 parallel 
implementing laws. Indeed, leaving implementation of treaty 
obligations to the states could easily have resulted in 
uneven efforts at compliance and further served to confuse 
our treaty partners as to whether the United States was in 
full compliance with its Convention obligations . 

In addition, contrary to Bond's assertions, the 
non-self -executing character of Article VII actually 
supports Congress's decision to enact federal legislation. 
See SBr . 31-32. Because the relevant provisions of the 
Convention are not directly judicially enforceable, the 
absence of federal legislation to implement the Convention' s 
requirements could have left the federal government without 
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adequate means to ensure U.S. compliance with the 
Convention, a validly enacted treaty that constitutes the 
supreme law of the land. Thus, implementing the Convention 
by federal legislation was well within Congress's 
discretion . 

Bond also argues that Congress's enactment of 
Section 229, even if necessary and proper to implement the 
Convention, offends the Tenth Amendment and any structural 
limits it embodies. See SBr . 18-21, 50-51. Whether Bond's 
argument constitutes a challenge to the scope of the Treaty 
Power itself or an effort to apply the Tenth Amendment to 
the necessary and proper inquiry, it fails in any event. 

As the government explained in its earlier brief. 
Article VII of the Convention -- the obligation that led to 
enactment of Section 229 -- falls well within the scope of 
the Treaty Power and therefore does not violate the Tenth 
Amendment. See Gov't Supp . Br. 39-45; see also Holland , 252 
U.S. at 432 (finding that the Tenth Amendment does not limit 
the Treaty Power because "by Article II, § 2, the power to 
make treaties is delegated expressly" to the federal 
government); Reid v. Covert , 354 U.S. 1, 18 (1957) (citing 
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Holland and observing that ""^[tjo the extent that the United 
States can validly make treaties, the people and the States 
have delegated their power to the National Government and 
the Tenth Amendment is no barrier") . To the extent Bond 
asserts that the Tenth Amendment itself is relevant to the 
inquiry under the Necessary and Proper Clause, Bond 
misunderstands the relationship between these two 
provisions. Like the Treaty Power, the Necessary and Proper 
Clause, as a power expressly delegated to the federal 
government under Article I , is simply not reserved to the 
States. See Corns took , 130 S. Ct . at 1962 (finding that the 
Tenth Amendment is not applicable ''^ [v] irtually by 
definition" because the Necessary and Proper Clause, as an 
Article I power, is ""^not [a] power [ ] that the Constitution 
^reserved to the States'") (citation omitted).^ 



As the government has made clear, it is not claiming 
that the Treaty Power provides a means to pass a law that 
"the Constitution forbids." SBr . 17-21. Reid v. Covert 
explicitly distinguished Holland as a case involving the 
Tenth Amendment and not "any specific provision of the 
Constitution." 354 U.S. at 18. In addition to Reid , the 
Supreme Court has acknowledged other limits on the scope of 
the Treaty Power. The Court has opined, for example, that a 
treaty cannot change the character of the state or federal 
governments or cede the territory of a state without its 
consent. See Geofroy v. Riggs , 133 U.S. 258, 267 (1890). 
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Even if a clear textual basis for rejecting Bond' s 
Tenth Amendment claim were not present, her argument fails 



Further, while there is no case on point, it is widely 
accepted that a treaty itself cannot appropriate money, 
which is a power reserved to Congress in Article I, Section 
9. See , e.g. , Louis Henkin, Foreign Affairs and the U.S. 
Constitution 203 (1996) . But Reid v. Covert confirmed that, 
when it comes to making valid treaties, "the Tenth Amendment 
is no barrier." Id . 

Bond relies on cases that do not support her 
contrary argument. In Mayor of New Orleans v. United 
States , 35 U.S. 662 (1836) , for example, the Court rejected 
the federal government's efforts to enjoin the sale of land 
by the city of New Orleans, holding as a matter of treaty 
interpretation that the United States did not acquire such 
rights from France and Spain via the Treaty of 1803. See 
id . at 711. In subsequently remarking that Congress cannot 
"enlarge the federal jurisdiction" via the Treaty Power, the 
Court was simply making the point that the 1803 treaty did 
not give the federal government a general legislative 
jurisdiction in Louisiana that it did not possess with 
respect to the other states. See id . at 736-37 (explaining 
that "[s]pecial provision is made in the cons ti tution [ ] for 
the cession of jurisdiction from the states over places 
where the federal government shall establish forts . . . 
[a]nd it is only in these places, or in the territories of 
the United States, where it can exercise a general 
jurisdiction") . By contrast. Section 22 9 implements the 
Chemical Weapons Convention by proscribing the conduct of 
individuals, which in no way prejudices a possible state 
prosecution or otherwise affects the operation of state law. 
Power Authority of New York v. Federal Power Commission , 24 7 
F.2d 538 (D.C. Cir. 1957), simply stands for the proposition 
that a statement of Senate policy included in a Resolution 
of Advice and Consent is not "part of the treaty" and was 
thus not, in that case, a basis for the Federal Power 
Commission to deny New York's application to construct a 
power project on the Niagara River. Id. at 541-42. 
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to confront the fact that this case does not implicate the 
supposed constitutional constraints that she repeatedly 
invokes. For example, Pennsylvania has, at all times, 
remained free to prosecute Bond for her multiple assaults 
against Myrlinda Haynes . Bond's claim of an infringement of 
state prerogatives in punishing local assaults ignores the 
long-established principle of dual sovereignty that permits 
prosecution of criminal activity by both federal and state 
authorities. See , e.g. . Heath v. Alabama , 474 U.S. 82, 88 
(1985) . 

Since it is clear that this Court cannot overturn 
Missouri v. Holland , 252 U.S. 416 (1920), Bond advances a 
novel reading of that case that is not supported by either 
the opinion itself or by any subsequent cases addressing 
Holland. ^° Bond argues that in determining whether a 

^° Amicus Cato Institute's brief asks this Court to 
overrule Holland . As an initial matter, the Supreme Court 
did not invite this Court ''^to consider afresh the 
relationship between the Treaty Clause and the Necessary and 
Proper Clause," as amicus asserts. Amicus Br. 4. Rather, 
the Supreme Court properly ''^expresse [d] no view" on the 
merits of Bond' s arguments , and furthermore left open the 
possibility that other issues, such as the Commerce Clause, 
could decide this case. Bond v. United States , 131 S. Ct. 
at 2367 ("The ultimate issue of the statute's validity turns 
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statute can be upheld as a valid implementation of the 
Treaty Power, the various federal and state interests must 
be balanced. See SBr . 21-23. The Holland decision does not 



in part on whether the law can be deemed ^necessary and 
proper for carrying into Execution' the President's Article 
II, § 2 Treaty Power.") (citation omitted) (emphasis added). 
Of course, overruling Holland is beyond this Court's 
authority. See , e.g. , Rodriguez de Quijas v. 
Shearson/American Express, Inc. , 490 U.S. 477, 484 (1989); 
United States v. Ordaz , 398 F.3d 236, 241 (3d Cir . 2005). 

Moreover, amicus' s exceedingly restrictive 
interpretation of the federal government's power to 
implement treaties represents a revisionist view countered 
in the academic literature by powerful arguments better 
rooted in the Constitution's text, history, and structure, 
and in post-ratification practice. See , e.g. , Carlos Manuel 
Vazquez, Missouri v. Holland's Second Holding , 73 Mo. L. 
Rev. 939 (2008) ; David M. Golove, Treaty-Making and the 
Nation: The Historical Foundations of the Nationalist 
Conception of the Treaty Power , 98 Mich. L. Rev. 1075 
(2000) . Nor is amicus' s interpretation supported in any way 
by Supreme Court doctrine. Far from representing an 
isolated articulation by Justice Holmes, the proposition 
that Congress has the power, under the Necessary and Proper 
Clause, to implement treaties is part of an unbroken line of 
cases both leading up to and reaffirming Holland . See , 
e.g. , Neely v. Henkel , 180 U.S. 109, 121 (1901) (the 
Necessary and Proper Clause ''^includes the power to enact 
such legislation as is appropriate to give efficacy to any 
stipulations which it is competent for the President by and 
with the advice and consent of the Senate to insert in a 
treaty with a foreign power") ; United States v. Lara , 541 
U.S. 193, 201 (2004) (reaffirming Holland ) . 
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support such a reading, and Bond does not cite a single case 
that either finds a balancing test hidden within Holland or 
applies a balancing test in resolving a Treaty Power issue. 

Ultimately, it is Holland itself that disproves 
Bond's balancing theory. The Holland opinion does note that 
the migratory birds covered by the statute had only a 
temporary presence within a state such as Missouri, 252 U.S. 
at 434, but the decision does not rest on these facts. 
Indeed, the Court's opinion immediately thereafter discusses 
instances in which treaties trenching upon more established 
state interests (such as statutes of limitations, 
confiscation of debts, and escheat of land within a state) 
were upheld. See id. at 434-35. Summarizing this point, 
the Court concludes : ""^No doubt the great body of private 
relations usually fall within the control of the State, but 
a treaty may override its power." Id. at 434. The Holland 
Court also notes that the "national interest [was] of very 
nearly the first magnitude" in that case and that reliance 
on the states was not sufficient to protect that interest. 
Id . at 435. But again the decision does not rest on this 
point, as the Court found that "were it otherwise, the 
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question is whether the United States is forbidden to act." 
Id . The Court's opinion makes clear that it is not. See 
id . at 433 ("[I]t is not lightly to be assumed that, in 
matters requiring national action, a power which must belong 
to and somewhere reside in every civilized government is not 
to be found.") (internal quotation marks and citation 
omitted) . 

With respect to the Tenth Amendment, Holland 
flatly contradicts Bond' s assertion that the Court upheld 
the Migratory Bird Treaty Act on the basis of a purported 
balancing test. See SBr . 21-23. The Court made this point 
emphatically: "[I]t is not enough to refer to the Tenth 
Amendment, reserving the powers not delegated to the United 
States, because by Article II, § 2, the power to make 
treaties is delegated expressly " to the federal government. 
252 U.S. at 432 (emphasis added). 

Rather than adopting a balancing test to address 
Holland' s Tenth Amendment claim, the Court instead looked to 
whether the treaty "contravene [d] any prohibitory words [of] 
the Constitution." Id. at 433. Courts before and after 
Holland have followed the same approach, which is grounded 
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in a precise reading of the Constitution's text and 
structure. See Geofroy v. Riggs , 133 U.S. 258, 267 (1890) 

(explaining that the Treaty Power ''^is in terms unlimited 
except by those restraints which are found in [the 
Constitution] against the action of the government or of its 
departments"); Reid v. Covert , 354 U.S. 1, 18 (1957) 

(plurality opinion) (applying this approach to find that 
Congress could not give effect to the Status of Forces 
Agreement with Japan in a manner that deprived U.S. citizens 
of the right to an indictment and trial by jury) . 

Even if it were not inconsistent with Holland , 
Bond' s balancing approach is fundamentally flawed on its own 
terms, because Bond improperly weighs the state's 
generalized sovereignty interests against what she 
characterizes as the limited federal interest in prosecuting 
one defendant in one case . As the government explained in 
detail in its earlier brief, however, the strong federal 
interest in prohibiting the use of chemical weapons by 
individuals is of the highest order and is closely tied not 
only to the United States' s treaty commitments to eradicate 
the production and use of chemical weapons , but also to the 
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promotion of foreign and interstate trade in chemicals used 
for peaceful purposes. The state's interest in deciding how 
to prosecute and punish local assaults is not directly 
implicated, as the state's prosecutorial discretion is 
protected by the principle of dual sovereignty. See Gov't 
Supp. Br. 54-55. 

In the end. Bond' s Tenth Amendment arguments 
cannot be squared with Holland or with later cases 
interpreting and reaffirming Holland . Congress, in enacting 
the Chemical Weapons Statute, acted well within its power 
and discretion to craft legislation necessary and proper to 
implement a valid treaty eliminating the production and use 
of chemical weapons by both states and individuals. 
Accordingly, 18 U.S.C. § 229 is a valid exercise of 
Congress's enumerated powers and does not violate the Tenth 
Amendment . 
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CONCLUSION 

For the reasons stated above, and in the 

government's earlier supplemental brief, the government 

respectfully requests that this Court affirm the district 

court's decision denying Bond's motion to dismiss the first 

two counts of the indictment on Tenth Amendment grounds . 
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